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‘oome Contracts 
Have Falsa jJocth” 


A new, fast-moving booklet — just off 

the press — ready and waiting for you. 
If you are a lawyer with experience in con- 
tracts or a corporation official whose business 
is done by contract, you will find this new 


booklet well worth having. It is tightly packed 


with case history illustrations. It tells simply, 


yet forcefully, what happened to some corpo- 
rations which thought their contracts had 
teeth in them. We do not believe you can af- 
ford to be without a copy of this new booklet. 
The supply is limited and we urge you to write 


for your copy today. There is no obligation. 
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Are Your Stock Books 
in Tip-Top Shape? 


Stock books are legal evidence of ownership. So you 
can see that their condition is mighty important, espe- 
cially if a stockholder should wish to use them for sup- 
porting evidence in case of a law suit, or in a dispute 


over ownership. 


Not only is it an obligation to your stockholders to 
keep your books in tip-top shape, it may well save you 
from possible trouble and embarrassment when they 


are opened to the critical eye of an official examiner. 


For over forty years many nationally known com- 
panies — lesser known companies, too — have placed 
the safekeeping of their books with The Corporation 
Trust Company. Their books will always meet the se- 
verest test. Why not investigate our facilities? It may 


pay you well. 









what constitutes 
al doing business 


The Scophony Case 


r 

Tue Supreme Court of the United 
States rendered an opinion on April 26, 
1948, the 


whether corporation, 


concerned with question 


a British Sco- 


phony, Limited, with its offices and 
principal place of business in London, 
England, “transacted business” and was 
“found” within the Southern District 
of New York under Section 12 of the 
Clayton Act, so that it could be sued 
and served there in a civil proceeding 
charging violation of Sections 1 and 2 


of the Sherman Act.’ 


While concerned with the service of 
process upon a foreign corporation with 
respect to the Federal Acts mentioned, 
it is possible that this decision may, like 
the International Harvester and People’s 
Tobacco cases, which are frequently 
cited in the opinion,? be instrumental 
in molding state court decisions involv- 
ing the validity of service of process 
upon unlicensed defendant foreign cor- 
porations in civil suits—particularly in 
connection 


with situations where an 


unlicensed foreign corporation may 
engage within a state in activities col- 


lateral to its ordinary business. 


3riefly, the questioned activities which 
led the high court to conclude the 
company was “transacting business” 


and “found” in New York within the 
meaning of the service-of-process clause 
of Section 12 of the Clayton Act in- 
cluded these: Having discontinued its 
manufacture and sale of television ap- 
paratus and broadcasting in England in 
1939, the company sent personnel to 
the United States, opened an office in 
New York City, and began demonstra- 
tions of its product and other activities 
preliminary to establishing a manufac- 
business in this 


1941, 


financial 


turing and selling 


country. Late in 


however, it 


found itself in distress and 
one of its directors, who held a com- 
prehensive power of attorney giving 
him complete power to act with regard 
to Scophony’s interests in the United 
States, undertook negotiations in New 
York with American motion picture 
and television interests, culminating in 
the execution of three interlacing con- 
tracts around which the alleged viola- 
tions of the Sherman Act centered. The 


formation of a Delaware company was 





* United States of America v. Scophony 
Corporation of America et al., 68 S. Ct. 
855. 

? International Harvester Co. v. Ken- 
tucky, (1914) 234 U. S. 579, 34 S. Ct. 
944, and People’s Tobacco Co. v. Amer- 
ican Tobacco Co., (1918) 246 U. S. 79, 
38 S. Ct. 233. 
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provided for and there was a transfer 


to it of the defendant’s equipment, 


patents and other interests and the 
granting to others by the new company 
of exclusive licenses under the patents, 
These 


however, were not fully consummated 


among other things. plans, 
and the present anti-trust suit was in- 
stituted in December, 1945, by service 
upon the director. The Federal District 
Court, Southern District of New York, 
had rejected the contention that the 
defendant British company was within 
the jurisdiction by reason of the ac- 
tivities of its agents, concluding that 
none of those activities related to its 
manufacturing, 
ap- 


paratus, but all were confined to pro- 


ordinary business of 


selling and licensing television 


tecting its interest in the Delaware 
company, and had also found that the 
conduct of the latter did not bring the 
3ritish company within the jurisdic- 


tion. (69 F. Supp. 666.) 


In reversing this judgment, the Su- 
preme Court of the United States em- 
did 


cease to do business when it discon- 


phasized that the company not 


tinued exploiting. its patents by direct 


manufacture and sale. 


In endeavoring 
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to carry out the agreements, the com- 
pany was regarded as “engaging in 
business constantly and continuously, 
not retiring from it or interrupting it.” 
The court reviewed a number of its 
decisions, from the 1914 IJnternational 
Harvester case through the 1945 Inter- 
national Shoe Co. v. Washington decision 
(326 U. S. 310) and traced the develop- 
ment of the court’s approach from 
“highly technical distinctions,” where 
venue was involved, to the substitution 
of “the practical and broader business 
conception of engaging in any substan- 
tial business operations.” As to the 


earlier decisions, the court remarked 
that for present purposes “those deci- 
for the 


facts and situations in which they have 


sions may be left untouched 
arisen and to which they have been 


applied.” 


The Supreme Court concluded that 


the British company was “not only 
‘transacting business’ of a substantial 
character in the New York district at 
the time of service, so as to establish 
venue there, but also on the sum of 
the facts regarding its activities was 
‘found’ there within the meaning of the 
service-of-process clause of Section 12” 


of the Clayton Act. 
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DELAWARE 


By-law which authorized the encumbent directors 
to fill newly created directorships, ruled invalid. 


At a meeting of the board of directors 
of the defendant corporation, all nine 
of the then duly elected directors were 
present. At this meeting the directors 
adopted a resolution amending the by- 
laws by increasing the number of di- 
rectors from nine to twelve. The 
legality of this action was not con- 
tested. Thereafter, at the same board 
meeting, five of the nine directors pur- 
ported to elect the three individual de- 
fendants to fill the newly created 
directorships, the remaining four di- 
rectors voting against such election and 
protesting the vote on the ground that 
the action taken by the majority was 
illegal and invalid. Plaintiffs sought to 
have the election declared invalid and 
a perpetual injunction to enjoin the 
three directors from acting as such. 
The Court of Chancery, New Castle 
County, denied a motion to dismiss the 
complaint. for failure to state a claim 
upon which relief could be granted. 
The court examined the section of the 
corporate by-laws under which the di- 
rectors’ election of the three new di- 
rectors was effected and observed: 
“Since in my opinion the present by- 
law, if valid, authorized the action taken 
by the directors, we are squarely faced 
with the question of the power of the 


stockholders to adopt or to authorize 
the directors to adopt a by-law which 
gives incumbent directors the right to 
fill newly created directorships.” 


The parties conceded that the precise 
point for decision appeared to be with- 
out precedent in the United States. 
After an examination of Section 30 of 
the General Corporation Law and deci- 
sions construing: it, the court concluded 
that “Section 30 grants to the stock- 
holders having voting rights the right 
to vote for the election of directors, 
including those elected between annual 
meetings to fill newly created director- 
ships.” Also, that “the right granted 
the stockholders to vote for the election 
of directors to fill new directorships 
may not be delegated by the stock- 
holders.” The by-law, to the extent 
that it purported to delegate such 
power, was held invalid. 


Johnston et al. v. Automatic Steel 
Products, Inc., et al., 60 A. 2d 455. 
Clarence A. Southerland and David F. 
Anderson of Southerland, Berl & Potter 
of Wilmington, for plaintiffs. Arthur G, 
Logan of Logan, Duffy and Boggs, of 
Wilmington, for defendants. Commerce 
Clearing House Court Decisions Requi- 
sition No. 395956. 


Derivative action permitted to be maintained by 
equitable owner who was not record owner. 


The individual defendant had at all 
times since the organization of the cor- 


poration been its president and a mem- 
ber of its board of directors. He also 
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selected, dominated and controlled both 
the board of directors and all meetings 
of stockholders. On September 28, 
1945, the president-dominated board of 
directors passed a resolution granting 
the president an option to purchase at 
any time within five years from Sep- 
tember 28, 1945, 50,000 shares of the 
common stock of the corporation at $6 
per share. At the time the option was 
granted, the common stock had a value 
in excess of the option price. At a 
meeting of the corporation’s stock- 
holders held on February 8, 1946, the 
president and two of his nominees, 
acting as proxies for stockholders 
whose proxies were solicited by the 
management, voted in favor of a resolu- 
tion ratifying the granting of the option. 


Plaintiff objected by letter to the 
proposed action, and instituted a deriva- 
tive action alleging that no considera- 
tion was paid or given by the president 
or received by the corporation for the 
option, and that it was not granted in 
consideration of any services rendered, 
but was a gift, and prayed that the 
corporation be enjoined from recogniz- 
ing the option and the court declare 
the option null and void. The resolu- 
tion was passed while plaintiff was the 
equitable but not the registered owner 
of his stock, having caused his stock 
to be transferred into his name upon 


the books of the corporation on Janu- 
ary 28, 1946. 


Defendants moved to dismiss the 
complaint for failure to state a cause 
of action, and for the reason that the 
plaintiff was not a _ stockholder of 
record at the time of the granting of 
the option. As to the defendants’ mo- 
tion to dismiss the complaint for failure 
to state a cause of action, the Court of 
Chancery, New Castle County, said: 
“While a corporation may under proper 
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conditions grant an option to its officers 
to purchase its stock, the corporation 
must receive some consideration in re- 
turn, and if that consideration is to be 
in the form of services, their value must 
bear some reasonable relation to the 
value of the rights given.” 


The court further observed: “Stock- 
holders, of course, cannot ratify the 
making of a gift where there is minority 
objection.” The court, concluding that 
no consideration had been given for the 
option, denied the motion to dismiss the 
amended complaint on the ground that 
it failed to state a cause of action. As 
to defendants’ contention that without 
regard to Section 51A of the General 
Corporation Law of Delaware, the 
plaintiff, being the equitable but not 
the record owner of his stock at the 
time of the transaction of which he 
complained, was not entitled to main- 
tain the derivative action, the court re- 
marked: “After an examination of the 
cases and weighing of what I con- 
sider to be the reasons behind the 
diverse opinions, I have concluded that 
the more reasonable view—which also 
appears to be the majority view—is the 
one permitting an equitable owner to 
maintain a derivative action.” 


Rosenthal v. Burry Biscuit Corporation, 
et al., Court of Chancery, New Castle 
County, June 16, 1948. Arthur G. 
Logan of Logan, Duffy & Boggs, of 
Wilmington, for plaintiff. John J. 
Morris, Jr. and Howard L. Williams, of 
Hering, Morris, James & Hitchens, 
of Wilmington (James V. McNamara 
of Paterson, New Jersey, of counsel), 
for defendants. David F. Anderson, of 
Southerland, Berl and Potter, of Wil- 
mington, amicus curiae. Commerce Clear- 
ing House Court Decisions Requisition 
No. 393697; 60 A. 2d 106. 
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Delaware Supreme Court affirms ruling of Chancery 

Court that interest in connection with appraisal of 

stock of stockholder dissenting to merger is not 

allowable on the appraisers’ award for any period 

prior to the expiration of sixty days from the ap- 
praisers’ decision and notice. 


In Meade v. Pacific Gamble Robinson 
Co., 51 A. 2d 313, (The Corporation 
Journal, May, 1947, page 324), the Court 
of Chancery, New Castle County, ruled 
that interest, with respect to an ap- 
praisal of the stock of a stockholder 
dissenting to a merger, was limited to 
interest at the legal rate on the ap- 
praised value from days after 
notice of appraisal was given to the 
corporation until the time the award 
was paid into court. 


sixty 


Upon appeal, the Supreme Court of 
Delaware noted that “The main ques- 
tion is whether defendant must pay 
interest from the date of the merger 
on the value of the shares fixed by the 
appraisers.” After examining the ap- 
praisal statute and pertinent decisions, 
the 


court decree of the 


Chancery Court, noting that the stat- 


affirmed the 


ute makes no mention of interest and 


NEW YORK 


Redemption of preferred stock after institution of 
derivative suit by preferred stockholders, ruled not 
to constitute reason for dismissal of complaint. 


In a stockholders’ representative and 
derivative action, the complaint alleged 
that plaintiffs were owners of preferred 
stock. Defendants, from whom an ac- 
counting to the corporation and other 
relief was sought, moved to dismiss the 
complaint upon the ground that, sub- 
sequently, at the time of the service of 
an amended answer, plaintiffs were not 
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that defendant had complied with what 
was required of it under Section 61 of 
the Corporation Law, and thus had vio- 
lated no duty it owed complainant, at 
least up to the end of the sixty day 
period after the appraisers’ decision and 
notice mentioned in the statute. “Ac- 
cordingly,” concluded the court, “we 
hold that interest is not allowable on 
the appraisers’ award for any period 
prior to the expiration of sixty days 
from the appraisers’ decision and no- 
tice. There is no dispute with respect 
to interest after that time.” 


Meade v. Pacific Gamble Robinson Co., 
58 A. 2d 415. William S. Potter and 
Richard F. Corroon of Southerland, 
Berl & Potter of Wilmington, and 
W. G. McLaren of Seattle, Wash., for 
John A. Meade. Hugh M. Morris and 
Alexander L. Nichols of Morris, Steel, 
Nichols & Arsht of Wilmington, for 
Pacific Gamble Robinson Co. 

























stockholders of the defendant corpora- 
tion by reason of the redemption of the 
preferred stock previously held by them. 

The motion was denied by the New 
York Supreme Court, Special Term, 
New York County, Part III, which 
concluded: “The real plaintiff is the 
corporation; the cause of action is that 
of the corporation, which it is prosecut- 








ing for its benefit. The extinction of 
the status of plaintiffs as preferred 


stockholders, in no way impaired or 
affected the corporation’s cause of ac- 
tion or its right to continue and prose- 
cute the action. In legal effect, it is 
as if the preferred stockholders had 
never appeared or instituted the action 
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but as if the corporation alone was 
plaintiff and alone had brought the suit, 
Hence, I see no merit to the motion.” 


Kantor et al. v. Stendig et al., 76 
N. Y. S. 2d 284. Katz & Wolchok of 
New York City, for plaintiffs. Finke, 
Jacobs & Hirsch of New York City, 
for defendants. 


Stockholder of record held entitled to inspect stock 

book by reason of common law and of statutory 

right; request to corporation to inspect ruled not 

sequired to be delivered in person, where it had been 
delivered by registered mail. 


Petitioner stockholder of record moved 
to inspect the stock book of his cor- 
poration. The corporation submitted 
no answer or opposing affidavits but 
cross moved by notice of motion, un- 
supported by any affidavit, to dismiss 
the petition upon the ground that it 
was insufficient in law. 


The New York Supreme Court, 
Special Term, New York County, Part 
I, observed that the petitioner in his 
moving papers had met the legal re- 
quirements for the inspection of the 
stock book and, no issue of facts being 
presented, he was as a matter of law 
entitled to the relief prayed for, remark- 
ing: “As a stockholder of record, the 
petitioner has, in addition to his com- 
mon law right to inspect the books of 
the corporation, the statutory right to 
inspect the stock book of the corpora- 
tion subject to the restrictions set forth 
in the statute—Stock Corporation Law, 
Section 10.” 


Referring to a contention of the cor- 
poration, the court said: “The respond- 
ent contends that, since it appears from 
the petition, that the demand pursuant 
to the statute was served upon the re- 
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spondent by registered mail, jurisdic- 
tion has not been obtained. This 
contention is based upon the premise 
that the statute, being penal in nature,, 
requires that the request must be de- 
livered in person. This contention is 
without merit. The registered letter 
making the demand was received and, 
as shown by the exhibits attached to 


the petition, the respondent through its‘ 


attorney denied the petitioner the right 
to inspect the stock book. This is not 
an action to enforce a penalty but an 
application to secure relief for a stock- 
holder afforded him by the common 
law and by statute. There is no re- 
striction in the statute requiring per- 
sonal service. The corporation having 
notice of the demand and the petitioner 
having fulfilled all the requirements of 
the statute, the application is granted 
and the cross motion to dismiss denied.” 


Green v. Baltic Shipping Co., Inc., 76 
N. Y. S. 2d 608. Bradspies & Feldman 
of New York City, ‘for petitioner. 
Robert I. Rogin of New York City, for 
respondent, appearing specially for pur- 
pose of application. 


a 
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Appellate Division upholds right of a president of a 

corporation to institute suit on its behalf where the 

board of directors was deadlocked on the question of 
‘bringing the action. 


In Sterling Industries, Inc. v. Ball Bear- 
ing Pen Corporation et al., 75 N. Y. S. 
2d 475, (The Corporation Journal, May, 
1948, page 145), the president of plain- 
tiff corporation had instituted this suit 
after there had been held a meeting of 
its board of directors at which the four 
directors had been evenly divided as 
to whether suit should be brought or 
not. A motion of defendants to set 
aside the service of the summons and 
complaint, on the ground that a majority 
oi plaintiff's board of directors had not 
approved the hiring of an attorney and 
the institution of suit, was granted by 
the Supreme Court, New York County, 
which regarded the prima facie right 
of the president to institute suit as 
having been dissipated under the cir- 
cumstances. Upon appeal, this judg- 
ment was reversed by the Appellate 
Division, First Department. 


That court noted that it was asserted 
that the directors opposing the suit 


Louisiana State Contractors License Law Repealed 


The provisions for the licensing of general contractors by 
the State Licensing Board for General Contractors, found 
in Act 397, Laws of 1938, were repealed by Act 478, Laws 


of 1948. 
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were placed on the plaintiff's board of 
directors at the instance of persons 
having an interest in the defendant cor- 
poration and remarked: “It is our opin- 
ion that the prima facie authority of 
the plaintiff's president to retain an 
attorney and bring this action in its 
name should be recognized under the 
peculiar circumstances of this case, and 
that the service of process should not 
be vacated at the instance of the de- 
fendants, whose objection to the suit is 
based on the opposition of corporate 
directors representing or allied with 
their interests.” 


Sterling Industries, Inc. v. Ball Bear- 
ing Pen Corporation, 77 N. Y. S. 2d 691. 
David P. Siegel of New York City, for 
appellant. Bernard A. Saslow of coun- 
sel (Abraham M. Geller and Philip 
Kazon with him on the brief; Geller 
& Saslow, attorneys), for respondents. 
Commerce Clearing House Court De- 
cisions Requisition No. 388855. 




















do you know 
these facts abat 


Where =e Maintains offices and representatives in every state 
located = and in every province of Canada. 


Official = © Makes available to lawyers everywhere, on request, 
information atest official information for incorporating or quali- 


fying a client in any state or province. 


Incorporation At a lawyer's direction, handles all details of in- 


and corporation or qualification in any state or province; 
qualification 





including filing, recording, advertising, holding incor- 


porators’ meeting, etc. ! 


Statutory Ata lawyer's direction, furnishes the statutory agent 
representation = or office as required for either domestic or foreign 


corporations in any state or province. 


Reports Keeps lawyers informed of all state taxes to be paid 
and and all state reports to be filed by a client in the state 
Taxes of incorporation and in any state where qualified as 


foreign. 
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policy 
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New York, Jersey City, Wilmington and Baltimore. 


e In the incorporation, qualification and statutory rep- 
resentation of corporations, CT deals with and acts for 
lawyers exclusively. This has been CT policy since its 


founding in 1892. It is safe and sound. 


For complete information about CT and its various services, write to the 
nearest CT office or to The Corporation Trust Company, 120 Broadway, 
New York 5, N. Y. There is no obligation. 
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NEW YORK 


Service of process upheld where made upon engineer 






as agent in charge of local office of unlicensed for- 
eign corporation, from which orders were solicited. 


Defendant foreign corporation appeared 
specially and moved to set aside the 
service of a summons upon its engineer 
as its agent in the state. An office was 
maintained in the state, where there 
were two employees, the engineer and 
a stenographer, neither of whom was 
an officer, both being paid from out of 
the state. The building and telephone 
directories indicated the existence of a 
New York Advertising, 
pared elsewhere, also indicated there 
was a New York office. Orders were 
solicited but the New York employees 
had no approval authority in connec- 
tion with them. No bank account, of- 


office. pre- 


ficers or directors, books of account, 
stock in trade or principal offices were 
present or maintained in New York nor 
were any deliveries of goods made 
there. 





Utah Law Upheld 





The Supreme Court, New York 
County, Special Term, Part I, held 
that these activities were sufficient to 
constitute doing business so as to 
render the company amenable to pro- 
cess under the rule laid down by the 
Supreme Court of the United States 
in International Shoe Company v. State 
of Washington, 326 U. S, 310, (The 
Corporation Journal, January, 1946, 
page 69; February, 1946, page 83), and 
it was ruled that the engineer served 
was an agent within subdivision 3 of 
Section 229 of the Civil Practice Act. 

McCaskell Filters, Inc. v. Goslin- 
Birmingham Mfg. Co., Inc.,* New York 
Supreme Court, Special Term, Part I, 
April 19, 1948. Commerce Clearing 
House Court Decisions Requisition No. 
390419. 
~ * The full text of this opinion is 
printed in the New York Corporation 
Law Reporter, page 9154. 


Chapter 10, Laws of Utah, 1947, requiring non-resident 
individuals doing business in the state to file a certificate 
designating an agent upon whom process may be served, 
has, in its first court test, been ruled constitutional in 


Wein v. McDermond et al., by the Utah Supreme Court. 
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MISSISSIPPI 


The Supreme Court of the United States affirms 

judgment holding unlicensed foreign pipe line com- 

pany engaged in interstate commerce subject to 

state franchise tax, levied upon activities, apart from 

the flow of commerce, for which the state gives 
protection. 


In Stone v. Memphis Natural Gas Co., 
29 So. 2d 268, (The Corporation Jour- 
nal, May, 1947, page 329), the Mis- 
sissippi Supreme Court held that an 
unlicensed foreign pipe line company, 
engaged in interstate commerce, with 
approximately 135 miles of pipe in the 
state, was subject to the Mississippi 
franchise tax. 


Upon appeal, this judgment has been 
affirmed by the Supreme Court of the 
United States, four Justices dissenting. 
The latter court noted that the com- 
pany had never engaged in intrastate 
business in the state, that it had no 
office there and that its only employees 
and representatives in Mississippi were 
those necessary to maintain the pipe 
line and: its auxiliary appurtenances, 
which were used in making deliveries 
from its interstate line at wholesale to 
one customer from 
points. 


several delivery 


The higher court regarded the fran- 
chise tax as not being discriminatory, 
being levied “on corporations created 
under Mississippi laws, those admitted 
to do business in Mississippi and those 
operating in the state without any 
authority from the state.” It accepted 


that state court’s interpretation that 
there was no attempt to tax the privi- 
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“taxation 


lege of doing an interstate business or 
to secure anything from the corporation 
by the statute except compensation for 
the protection of the local activities of 
maintaining, keeping in repair and 
otherwise in manning the facilities of 
the company’s system in Mississippi. 


The Supreme Court concluded that 
the state was within its constitutional 
rights in exacting compensation under 
the statute for the protection it afforded 
the activities within its borders. “Of 
course,” observed the court, “the inter- 
state commerce could not be conducted 
without these local activities. But that 
fact is not conclusive. These are events 
apart from the flow of commerce. This 
is a tax on activities for which the state, 
not the United States, gives protection 
and the state is entitled to compensa- 
tion when its tax cannot be said to be 
an unreasonable burden or a toll on 
the interstate business.” 













Memphis Natural Gas Co. v. Stone,* 
68 S. Ct. 1475. Edward P. Russell of 
Memphis, Tenn., for petitioner. J. H. 
Sumrall of Jackson, Miss., for respond- 
ent. Commerce Clearing House Court 
Decisions Requisition No, 393655. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Mississippi, page 1513. 





NEBRASKA 
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Municipal occupation tax on itinerant vendors, ruled 

discriminatory and invalid, where orders obtained 

were filled by shipments into state in interstate 
commerce. 


The trial court had ruled that plaintiff 
was subject to the provisions of the 
Omaha municipal code, exacting an oc- 
cupation license tax of $15 a day, 
plus a $1 license fee, upon itinerant 
vendors soliciting business in the city, 
payable in advance. Plaintiff rented a 
display room in a local hotel and dis- 
played samples of its merchandise for 
two days through a nonresident repre- 
sentative who obtained orders from 
local customers for the sale of mer- 
chandise for shipment in interstate 
commerce. No merchandise displayed 
was offered for sale. All orders taken 
were subject to acceptance or rejection 
at the New York office of the seller. 
Orders accepted were filled by ship- 
ment direct from the New York store 
to the purchasers by mail or through 
other channels of.interstate commerce. 
Local retail merchants maintaining 
regular places of business in the city 
and selling similar merchandise in com- 
petition with plaintiff, were not sub- 
ject to the requirements. 


NEW YORK 


Upon appeal, the decree of the lower 
court was reversed by the Nebraska 
Supreme Court, which indicated the 
defendants should be enjoined from 
enforcing the ordinances in question 
against the plaintiff. The court re- 
garded the ordinances imposing the tax 
as discriminatory and unreasonable, and 
“in violation of the commerce clause 
of the Constitution of the United States 
which prohibits discriminatory regula- 
tion of interstate commerce, whatever 
may be its form or method.” 

Best & Co., ‘Inc. v. City of Omaha et 
al..* 33 N. W. 2d 150. Fraser, Con- 
nolly, Crofoot & Wenstrand; Strauss, 
Reich & Boyer, W. H. Wright, and 
M. James Spitzer, for appellant. 
Edward F. Fogarty, Edward Sklenicka, 
Einar Viren, Ralph E. Svoboda and 
J. A. C. Kennedy, Jr., for appellees. 
Commerce Clearing House Court Deci- 
sions Requisition No. 394580. 





*The full text of this opinion is 
printed in the State Tax Reporter, 
Nebraska, page 3403. 


Judgment of highest state court upholding trans- 
portation tax based on entire bus transportation 
receipts, where journey originated and ended in New 
York but passed through two other states en route, 
reversed and remanded by the Supreme Court of the 
United States, with indication that tax could validly 
be levied if imposed upon receipts apportioned as to 


bus transportation which originated in 


the mileage within the state. 


Appellant corporation was engaged in 





New York and terminated in New 
York, passing over routes, however, 
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which utilized the highways of New 
Jersey and Pennsylvania. The gross 
receipts tax, imposed under Section 
186a of the New York Tax Law, was 
sustained by the Court of Appeals of 
New York, (296 N. Y. 18, 638, 68 N. E. 
2d 855, 69 N. E. 2d 486), having been 
imposed upon appellant’s entire gross 
receipts from the transportation. 


Upon appeal to the Supreme Court 
of the United States, appellant con- 
tended that the taxed transportation 
was interstate and that New York 
could not constitutionally tax the gross 
receipts from such transportation and 
that, in any event, the state could 
validly tax only so much of the re- 
ceipts as were attributable to the mile- 
age within the state. The Supreme 
Court of the United States reversed the 
judgment and remanded the cause for 
further proceedings not inconsistent 
with its opinion. 


The court noted that New York 
sought to tax the total receipts from 
transportation of which, in this case, 
nearly 43% of the mileage lay in New 
Jersey and Pennsylvania and observed 
that “to allow New York to impose a 
tax on the gross receipts for the entire 


mileage—on the 57.47% within New 





WASHINGTON 


Foreign corporation, manufacturing in other states 

and shipping products into Washington in interstate 

commerce, ruled not subject to business and occupa- 

tion tax on its wholesale sales in such interstate com- 

merce, where local manufacturers were exempted 
from a similar tax on wholesale sales. 


Plaintiff Delaware corporation sought 
to recover business and occupation 
taxes on the business of making sales 
at wholesale, levied as a result of a 
deficiency assessment by the state tax 
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York as well as 42.53% without—would 
subject interstate commerce to the un- 
fair burden of being taxed as to por- 
tions of its revenue by states which give 
protection to those portions, as well as 
to a state which does not,” and that 
the vice of such a tax is that it lays a 
direct burden upon every transaction in 
interstate commerce by withholding, 
for the use of the state, a part of every 
dollar received in such transactions. 
The court indicated that “the entire 
tax need not fall,” and that it may be 
“fairly apportioned” to the “business 
done within the state by a fair method 
of apportionment.” 


The court remarked that “the tax 
may constitutionally be sustained on 
the receipts from the transportation 
apportioned as to the mileage within 
the state,” leaving it to the New York 
courts to construe the statute, which 
was regarded as permitting such an 
apportionment. 


Central Greyhound Lines, Inc. of New 
York v. Mealey et al.,* 68 S. Ct. 1260. 
Tracy H. Ferguson, of Syracuse, for 
appellant. John C. Crary, Jr., of 
Albany, for appellees. 


*The full text of this opinion is 
printed in the State Tax Reporter, 
New York, page 12,110. 


commission, covering three years. The 
company was qualified in California, 
where its principal place of business 
was located, and in Washington, Utah 
and Oregon. It manufactured iron and 
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steel products and by-products in the 
three states other than Washington and 
was engaged in foreign, interstate and 
intrastate commerce. It maintained a 
sales office in Washington with sales- 
men residing in that state, where it had 
a warehouse used only in connection 
with its intrastate and local business. 
It shipped its products, manufactured 
in other states, in interstate commerce 
to customers in Washington and also 
shipped products of other manufac- 
turers from other: states in which the 
manufacturers were located to cus- 
tomers in Washington in interstate 
commerce. The deficiency assessment 
under consideration related to these 
interstate shipments. Plaintiff con- 
tended the assessment was in violation 
of the interstate commerce clause of 
the Federal Constitution. 


The Washington 
remarked: 


Supreme Court 
“Regardless of the uncer- 
tainty on the question of what types of 
state taxation on interstate commerce 
are allowable, it may be definitely 
stated that any tax which places inter- 
state commerce at a disadvantage in 
competition with local commerce, is 
prohibited by the Federal Constitution.” 
The court found such discrimination in 
Sec. 8370-6, Rem. Supp. 1943, which 
contained a provision that manufac- 
turers making sales at retail or wholesale 


of products extracted or manufactured 
by them in Washington should be exempt 
from the tax on the business of making 
sales at wholesale which had been levied 
against the plaintiff and to which plain- 
tiff objected. 


“In our opinion,” concluded the 
court, “the statute marks a discrimina- 
tion against interstate commerce in 
levying a tax upon wholesale activities 
of those engaged in interstate com- 
merce, which tax is, because of the 
exemption contained in Sec. 8370-6, not 
levied upon those who perform the same 
taxable act, but who manufacture in the 
state of Washington. The statute is 
therefore violative of the commerce clause 
of the Federal Constitution, and is 
invalid.” 

Columbia Steel Company v. State of 
IVashington,* Washington Supreme 
Court, May 6, 1948, Evans, McLaren, 
Lane, Towell & Beeks of Seattle, and 
Walter Shelton of San Francisco, for 
appellants. Smith Troy, Attorney Gen- 
eral, Max Kaminoff, Asst. Attorney 
General, for respondents, Commerce 
Clearing House Court Decisions Requi- 
sition No. 392809. (Jt is anticipated that 
an appeal will be taken in this case to the 
Supreme Court of the United States.) 


*The full text of this opinion is 
printed in the State Tax Reporter, 
Washington, page 6803. 


A New Municipal income Tax 


Beginning October 1, 1948, Portsmouth, Ohio, will levy 
an income tax on all salaries, wages and net profits earned 
in the city until December 31, 1951. 
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ippealed to the 
supreme court 





The following cases previously digested in The Corporation Journal bave 
been appealed to The Supreme Court of the United States.* 


MISSISSIPPI 


Docket No. 94. Stone v. Memphis Natural Gas Co., 29 So. 2d 268. (The Corpora- 
tion Journal, May, 1947, page 329.) State Franchise Tax—unlicensed foreign 
corporation doing interstate business. Petition for certiorari filed, May 17, 1947. 
Certiorari granted June 16, 1947. Argued, December 8, 1947. Affirmed, June 21, 
1948. (See page 193.) 


NEW YORK 


Docket No. 14. Central Greyhound Lines, Inc. of New York v. Mealey et al., 
68 S. Ct. 1260. New York State emergency tax—assessment on sale of tickets 
for transportation of passengers through other states—validity of state tax law. 
Appeal filed, December 5, 1946. Reversed and remanded, June 14, 1948. (See 
page 194.) 


NEW YORK 


Docket No. 41. United States of America v. Scophony Corporation of America et al., 
66 S. Ct. 855. (The Corporation Journal, October, 1948, page 183.) Anti-trust 
laws—service of process upon alien corporation—jurisdiction of court. Petition 
for writ of certiorari filed, February 14, 1947. Reversed and remanded, April 26, 
1948. (See page 183.) 





* Data compiled from CCH U. S, Supreme Court Bulletin, 1947-1948. 
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GENERAL 


Where it is desired to effect, before 
the end of the calendar year, either the 
withdrawal of a foreign corporation 
from a state in which it had been au- 
thorized to do business or the dissolu- 
tion of a domestic corporation, counsel 
have usually found that it is advisable 
to initiate the dissolution or withdrawal 
proceedings in most states as early as 
possible. Thus, if there are time-con- 
suming requirements with which com- 
pliance must be had, ample provision 
may be made to satisfy such require- 
ments before the end of the year. Fre- 
quently such requirements call for the 
preparation of income and other tax 
reports, the auditing of the corporate 
books, or the obtaining of certificates 
from various state departments that all 
taxes due the state have been paid. 
Inasmuch as, in some instances, a month 
or more may be consumed in effecting 
such compliance, it is advisable to in- 
vestigate and institute dissolution or 
withdrawal proceedings, wherever pos- 
sible, well in advance of the close of 
the year. 


CONNECTICUT 


Each seller and retailer is required to 
keep for three years, in connection with 
the sales and use tax requirements, 
adequate and complete records of his 
business in the state showing (1) gross 
receipts from sales of tangible personal 
property including both taxable and 
nontaxable items and any services that 
are part of any sale; (2) all deductions 
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allowed by law and claimed in filing 
returns, and (3) total purchase price 
of all tangible personal property pur- 
chased for resale and the total purchase 
price of all such property purchased for 
use or consumption in the state. (Rul- 
ing of the State Tax Department, State 
Tax Reporter, Connecticut, J 64-024.) 


INDIANA 


It is necessary to have a separate and 
distinct store license for leased depart- 
ments differently owned or controlled 
within the separate department store. 
If a leased department has more than 
one operation in the state, it will require 
a chain store license from these other 
operations, each requiring an added fee 
and license. The major interest or own- 
ership of these different departments 
being the same classifies it as a chain 
operation. (Letter of the Store Li- 
cense Division, State Tax Reporter, 
Indiana, {| 42-014.08.) 


IOWA 


Merchandise of a foreign corporation, 
having been moved out of the state on 
or before January 1, 1948, was no 
longer within the taxing jurisdiction of 
the State of Iowa. Sec. 428.17 is not 
authority for the taxation of stocks of 
merchandise. It provides the taxing 
authorities with a standard or measure 
in accordance with which the property 
may be fairly assessed. (Opinion of 
the Attorney General, State Tax Re- 
porter, lowa, J 2033.) 
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NEW YORK 


Contributions made by residents of 
New York to the New Jersey and Cali- 
fornia State Unemployment Insurance 
Funds are not deductible under Section 
360 of the New York Tax Law, in com- 
puting net income for New York per- 
sonal income tax purposes. (Ruling of 
State Tax Commission, State Tax Re- 
porter, New York, { 15-624.37.) 


NORTH CAROLINA 


An out-of-state company soliciting 
orders in North Carolina, filling them 
in its home state, the sale thus taking 
place prior to the arrival of the goods 
in North Carolina, shipping the goods 
to a warehouse for recrating and for- 
warding to the purchaser, is not deemed 
to be business in North Carolina, since 
no sales are made from a stock of goods 
maintained within North Carolina and 
the goods are only recrated in this state 
for the purpose of continuing their 
journey to the purchaser. 
(Opinion of the Attorney General, State 
Tax Reporter, North Carolina, J 2-012.) 


interstate 


OHIO 


Reissued stock, the income from which 
has been disclosed as “income yield” by 


owners, is not taxable, for property tax 
purposes, aS a nonproductive invest- 
ment. (Ruling, Board of Tax Appeals, 
State Tax Reporter, Ohio, J 25-043.) 


OKLAHOMA 


The Oklahoma Tax Commission has 
issued a complete revision of the State 
sales and use tax regulations, including 
sales tax rules, newly promulgated, 
relating to charge accounts, Federal 
manufacturer’s and retailer’s excise tax, 
goods and merchandise made to order, 


installation sales and trade-ins. (State 
Tax Reporter, Oklahoma, {ff 63-800 
et seq.) 


WEST VIRGINIA 


The sale of eyeglass frames at retail by 
optometrists is taxable under the Con- 
sumers’ Sales Tax. The optometrists 
cannot be declared the ultimate con- 
sumers so that the burden of the tax 
may be shifted to them instead of their 
patients and an administrative ruling 
naming them as the ultimate consumers 
would be in violation of the plain intent 
of the Legislature. (Opinion of the 
Attorney General to the State Tax 
Commissioner, State Tax Reporter, 
West Virginia, J 59-029.) 





Newfoundland Votes for Confederation 


The voters of Newfoundland on July 22, 1948 acted upon 
a referendum which permitted a choice of union with Can- 
ada or responsible government locally without union with 


the Dominion. 


The vote was approximately 52% in favor 
of confederation with Canada. 
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for October and November 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


California — Quarterly Retail Sales Tax Return and Payment due on or before 
October 31.—Domestic and Foreign Corporations. 

Connecticut — Quarterly Retail Sales Tax Return and Payment due on or before 
October 30.—Domestic and Foreign Corporations. 

Georgia — Certified Statement for Registration due on or before November 1.— 
Domestic and Foreign Corporations. 

indiana — Quarterly Gross Income Tax Return and Payment due on or before 
October 31.—Domestic and Foreign Corporations. 

lowa — Quarterly Retail Sales Tax Return and Payment due on or before Octo- 
ber 20.—Domestic and Foreign Corporations. 


Lovisiana — Franchise Tax Report and Tax due on or before October 1.—Do- 
mestic and Foreign Corporations. 

Massachusetts — Second Installment of Excise Tax due on or before October 20. 
—Domestic and Foreign Corporations. 

Missouri — Quarterly Retail Sales Tax Return and Payment due on or before 
October 15.—Domestic and Foreign Corporations. 

New York — Second Installment of Franchise (Income) Tax of Business Corpo- 
rations due on or before November 15.—Domestic and Foreign Business 
Corporations other than real estate companies. 

North Dakota — Quarterly Retail Sales Tax Return and Payment due on or be- 
tore October 20.—Domestic and Foreign Corporations. 

Oregon— Returns of Withholding at the source due on or before October 30.— 
Domestic and Foreign Corporations. 

Rhode Island — Semi-Annual Report to Division of Industrial Inspection during 
October and April_—Domestic and Foreign Corporations employing five 
or more persons in Rhode Island. 

South Dakota — Quarterly Retail Sales Tax Return and Payment due on or be- 
iore October 15.—Domestic and Foreign Corporations. 

United States — Withholding at source due on or before October 31.—Domestic 
and Foreign Corporations. 

West Virginia — Quarterly Business and Occupation (Gross Sales) Tax Return 


and Payment due on or before October 30.—Domestic and Foreign Cor- 
porations. 
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mentary literature 


In connection with its various activities The Corporation Trust Company 

publishes the following subplemental pampblets, any of which will be 

sent without charge to readers of The Journal, Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions which 
suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


When a Corporation Is P. W. O. L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a‘corporation makes itself amenable to 
them. Of interest both to attorneys and to corporation officials. 


After the Agent for Service Is Gone. What will happen then if suit is brought 
agaitist the company? Some examples taken from actual court cases, 
with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the Delaware 
corporation law, its advantages for business corporations, the attractive 


provisions for non par value stock, and a brief summary of the statutory 
requirements, procedure and costs of incorporation. 


We've Always Got Along This Way. A 24-page pamphlet of cases in various states 
in which corporation officials who had thought they were getting along 


very well with statutory representation by a business employe suddenly 
found themselves in trouble. 


Judgment by Default. Gives the gist of Rarden v. Baker and similar cases, show- 
ing how corporations qualified as foreign in any state and utilizing their 
business employes as statutory representatives are sometimes left 
defenseless in personal damage and other suits. 


More Sales with Spot Stocks. Advantages found by many manufacturers in carry- 


ing spot stocks at strategic shipping points—and preliminary statutory 
measures necessary to protect corporate status. 


What Does a Transfer Agent Do? This illustrated pamphlet gives the highspots of 
a transfer agent’s services in 3 minutes reading time, with explanatory 
text if you want to read further. Of value to small as well as large 
corporations. 

What Constitutes Doing Business. (Revised to March 1, 1948.) A 187-page book 
containing brief digests of decisions selected from those in the various 
states as indicating what is construed in each state as “doing business.” 

Some Contracts Have False Teeth. Interesting case-histories showing advisability 


of contractor getting lawyer’s advice before undertaking construction 
work outside home state, even for federal government. 





THE CORPORATION TRUST COMPANY 
120: Broadway, New York 5, N. Y. 


PostmMastTER—If undelivered for any reason, notify sender, 
Stating reason and new address, if known, if addressee 
has moved on Form 3547, postage for which is guaranteed. 


CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation 
Trust Company monthly, except in July, August, and September. 
Its purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed 
regularly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 


upon written request to any of the company’s offices. 








